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SCBJECT : Hawaii ~IT'DES:· approval variance procedure 

T've revie~•ed th~ varianc.e procedure in the Hawaii statute, and 
che regulatory provis~~ns that are designed to overcome the -variance 
~l~~se. Fran~ly, I'm ~ot convinced. The variance provision estab­
li.sh.:s a sta tutory ' trigne' in a discharger to have a request for· a ·· 
•::.1ri::mce considered ar;d granted i£ the discharger' ·s continued op~r-...:. 
~c ion is in the public . interest, if the discharge does riot substantially 
e cdanger public health or safety, and if the hardship in complying 
·~- i ::: the s t andarcis .:rein '(.."h i ch the variance is sought is greater than 
:~~ benefi t to the public. 

T~is p1:ocedur e is' one ·,:7hid{ i s apparently to be applied i n· the 
?~~it Nrit ing p r ocess itself rather than as a _modificati on- type of 
?'L.Jcedure. As such this -procedure seems to i nsert into the·- per'­
~i~tir.g process the ~ery kinds of considerations that the 1972 Act 
" -'.:lS designed to remove. In fa.ct,_. these ·criteria are pt;>ssib1y even 
less s tringent than ' wat'er quality consiaerations·; tlie wa'ter 
c_u::1l ity scandards goa1s are to · protect fish arid w-ildiife and 
rec~eation in and on the water ; the · consideration here is subs·ta:ritial 

. dange~ to public health and safety. . Nor do the water quality 
· standard~ involve the kind of cos t-bene:fit t:n>·e of. i.mal'ysis contem-
pla ted in this pr9visiori. 

r realize··tha·t this section saj's that· a variance cannot Q-e­
g r a nt:ed unl~ss ·these c r iteria are me·t. Theoreti callyb .the · de-par tment 

. i. s uo t prohihiced from establishing other con-ditio'ns under which a · 
variance ~.;ouJ.d not · be g:;;-anted. Howe,rer ~ the discretion· shoi.iid have 
to be exerciSed reasonably and s·o as not t o vrd:.ate tne statutory · lAo..',..'' ' · 



provis1on, and so as no·t to b~ arbitrary. and capricious. ·I·· can' i: 
see how ar1. att~mpt, by ~t:!gule.tion, to read these considerations 
out of t!:8 sta·tute altog~thzr· (even if the re~ulations do this,· 
whic.h r' m not convinced .they do) could possibly be sustained. I:n 
my viEt-: the sta·t~.f%learly comPels the department to C.onsid'er t~ese 
factorsJ 3:nd to ·be answerable on review subject to the standard 
t·es·ts measuri_ng tb:8 e...~ercise ·of administrative discretion. 

I· have similar difficulties 1-lith the provision ·allOwing a 
v~riance to be granted for a ten-year period. I realize that this 
is a maximum and that' the regulations say five years,. and that 
eVCl.!. this is a Ea.ximi.ml. .which can be shortened to not exceed the 
coBpliance dates set in the FWPCA. Basically .. what the Department 
is trying to do here is narrow its discr·etion across the b·oard · 
fOr all ·future cases,. ~v-ithout regard to specific situations. I 
believe there is some' case law ind.icating that exercise of adminis­
trative authority in this way is an abuse of discretion. I would 
be interested in knowing the F2waii AG's opinion specifically on 
the validity of this type of e....:ercise of discretion under Hawaii 
law.· 

I would reiterate here the views that I expressed to you on a 
sinilar situation in .the ·Kansa program. I believe that they apply 
hare as well. I don't think that the Hawaii program is approvable 
w~th this provision in it. 

·---;L_~~t 
Nancy L. Speck J 
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